
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   10/20/16 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court 

day preceding the hearing, counsel or self-represented parties call Department 17 at 
925.608.1117, and send a subsequent letter via facsimile specifying the issues to be 

argued. Calling counsel or self-represented parties requesting argument must advise 
all other affected counsel and self-represented parties by no later than 4:00 p.m. of 
his or her decision to appear and of the issues to be argued. Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing 
the matter. (Local Rule 3.43(2) revised effective 1/1/15.) The facsimile number for 

Department 17 is 925.608.2686. 
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 1.  TIME:  8:30   CASE#: MSC12-00875 
CASE NAME: CULBREATH VS. CENTEX HOMES 
HEARING ON MOTION TO/FOR GOOD FAITH SETTLEMENT FILED BY MIKE 
MCCALL LANDSCAPE INC 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

  
 2.  TIME:  8:30   CASE#: MSC12-00875 
CASE NAME: CULBREATH VS. CENTEX HOMES 
HEARING ON MOTION TO/FOR GOOD FAITH SETTLEMENT FILED BY HALABI 
INC 
* TENTATIVE RULING: * 
 
 Unopposed motion granted. 

  

 3.  TIME:  8:30   CASE#: MSC13-00806 
CASE NAME: DANVILLE VS SEGUE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OF TIME-BARRED CLAIMS 
FILED BY D.H. SMITH COMPANY, INC. 
* TENTATIVE RULING: * 
 
The entire case has settled. As a result, this matter is off-calendar. 
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 4.  TIME:  8:30   CASE#: MSC13-01654 
CASE NAME: CITY OF RICHMOND VS CHEVRON 
HEARING ON MOTION TO/FOR COMPEL RESP. TO DEPO SUBPOENA FROM 3RD 
PARTY EXPON FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
 This motion has been withdrawn.  No appearance is necessary. 

  

 5.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY AMERICAN 
AUTOMOBILE 
* TENTATIVE RULING: * 
 
This matter is continued pursuant to the schedule previously discussed by the Court and the 
parties. 

  

 6.  TIME:  8:30   CASE#: MSC14-00057 
CASE NAME: ALVIES VS CENTEX HOMES 
HEARING ON MOTION TO/FOR DETERMINATION OF GFS FILED BY EDGEWATER 
PLUMBING OF BENICIA, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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 7.  TIME:  8:30   CASE#: MSC15-02028 
CASE NAME: DERBY VS. PULTE HOME 
HEARING ON MOTION TO/FOR FILE FIRST AMENDEDMENT TO COMPLAINT TO 
ADD PLNTFS FILED BY WADE DERBY 
* TENTATIVE RULING: * 
 
The Court is inclined to grant the motion, but the parties shall appear prepared to discuss the 
status of the seven (7) homes plaintiffs seek to add and whether agreement has been reached 
on the issues raised in the papers. It is unclear to the Court what issues can or have been 
resolved by stipulation.  
 

  

 8.  TIME:  8:30   CASE#: MSC16-00815 
CASE NAME: EAVES VS ASHLAND, INC. 
HEARING ON MOTION TO/FOR DISMISS BASED ON FORUM NON CONVENIENS 
FILED BY ASHLAND, INC, UNION OIL COMPANY OF CALIFORNIA, CHEVRON 
* TENTATIVE RULING: * 
 
Before the Court is a motion to dismiss based on forum non conveniens (“Motion to Dismiss”) 
brought jointly by Defendants Ashland, Inc., Union Oil Company of California, Unocal 
Corporation (formerly known as Union Oil Company), Chevron Corporation, and Shell Oil 
Company, Inc. (collectively, “Defendants”). The Motion to Dismiss is opposed by Plaintiffs 
Regina Eaves, individually and as personal representative and administratrix of the estate of 
Gary Neil Eaves, Dustin Eaves, and Cody Eaves (collectively, “Plaintiffs”). 

This motion was previously heard on July 14, 2016. At that hearing, the Court continued the 
hearing to October 20, 2016 so that parties could obtain discovery to inform the Court 
specifically what evidence is going to be adduced and where the bulk of that evidence is 
available.  

Under Code of Civil Procedure section 410.30(a), when a court finds that in the interest of 
substantial justice an action should be heard in a forum outside this state, the court shall stay or 
dismiss the action in whole or in part on any conditions that may be just. Code Civ. Proc. 
§ 410.30(a).  

In determining whether to grant a motion based on forum non conveniens, a court must first 
determine whether the alternate forum is a “suitable” place for trial. Stangvik v. Shiley, Inc. 
(1991) 54 Cal.3d 744, 751. As noted in the Court’s previous order, Defendants have stipulated 
to jurisdiction in Arkansas and to the tolling of the statute of limitations during the pendency of 
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the action in California, so a valid judgment can unquestionably be obtained in Arkansas. 
Plaintiffs do not dispute that Arkansas is a suitable alternative forum.  

The only dispute that remains to be resolved is whether Defendants have shown that the private 
and public interest factors favor Arkansas. The private interest factors are those that make trial 
and the enforceability of the ensuing judgment expeditious and relatively inexpensive, such as 
the ease of access to sources of proof, the cost of obtaining attendance of witnesses, and the 
availability of compulsory process for attendance of unwilling witnesses. Stangvik, 54 Cal.3d at 
751. The public interest factors include avoidance of overburdening local courts with congested 
calendars, protecting the interests of potential jurors so that they are not called upon to decide 
cases in which the local community has little concern, and weighing the competing interests of 
California and the alternate jurisdiction in the litigation. Id. 

Despite having had time to take discovery, Defendants, who have the burden on this motion, do 
not do much to tell the court what evidence is going to be adduced and where the bulk of that 
evidence resides. Instead, Defendants still give, largely, a general description of the types of 
witnesses and records needed in toxic tort litigation. The only specifics they have identified are 
the location of the relevant workplace, the Cooper Tire facility (Arkansas); the identity of six of 
decedent’s co-workers; the location of some records regarding decedent’s medical care 
(Arkansas and Texas); and the location of Plaintiffs (Arkansas).  

Medical records are usually obtainable by a subpoena duces tecum. Plaintiff, Ms. Eaves, has 
said she is not inconvenienced by coming to California. Defendants have not said what, if 
anything, they need from the Cooper Tire facility. So, the only inconvenience that appears from 
the record is the possible need to travel to Arkansas to take six depositions. On the other hand, 
Plaintiffs have shown that there is considerable discovery to be taken in California.   

Even after further discovery and investigation, defendants have still failed to carry their burden 
of establishing that the private interest factors weigh in favor of finding forum non conveniens. 

In addition, Plaintiffs have cited law that holds non-resident Plaintiffs may still receive some 
deference to their choice of forum (as opposed to non-citizen plaintiffs who receive none). See 
Ford Motor Co. v. Ins. Co. of North America (1995) 35 Cal.App.4th 604, 611 (even nonresidents 
are entitled to a “strong presumption of appropriateness” as to their choice of forum); see also 
Nat’l Football League v. Fireman’s Fund Ins. Co. (2013) 216 Cal.App.4th 902, 929 (“a resident 
of one of our sister states who files suit in California is entitled to due deference under the 
circumstances presented, not a strong presumption, in favor of its choice of forum.”). 

In light of all this, the Court finds that Defendants have not met their burden on this motion. The 
Motion to Dismiss is denied. 
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 9.  TIME:  8:30   CASE#: MSC16-00815 
CASE NAME: EAVES VS ASHLAND, INC. 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 The parties are to appear.  If no one contests the tentative ruling, they may appear by 
CourtCall.  

  

10.  TIME:  8:30   CASE#: MSC16-01136 
CASE NAME: CATO VS WESTERN PACIFIC HOUSIN 
HEARING ON DEMURRER TO COMPLAINT of CATO FILED BY WESTERN 
PACIFIC HOUSING MANAGEMENT, INC. 
* TENTATIVE RULING: * 
 
It appears to the Court that all three issues raised (dismissal of class allegations, naming the 
proper WPH entity, and a stipulation concerning the SB 800 pre-litigation process) have been 
resolved. As a result, this matter is off-calendar. 

  

11.  TIME:  8:30   CASE#: MSL15-02487 
CASE NAME: CAVALRY VS MAGOON 
HEARING ON OSC RE: PLAINTIFF'S FAILURE TO FILE DEFAULT JUDGMENT 
PACKET 
* TENTATIVE RULING: * 
 
A review of the files shows the complaint was finally served in June.  Accordingly, the Court 
continues this Order to Show Cause hearing until December 8, 2016.  If there is no response to 
the Order to Show Cause, the case will be dismissed without prejudice then.  If there is a reason 
plaintiff has not brought this case to closure by then, it must state it in a response to the Order to 
Show Cause filed and served no later than December 1, 2016. 
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12.  TIME:  8:30   CASE#: MSL15-03125 
CASE NAME: MIDLAND FUNDING VS BENNETT 
HEARING ON MOTION TO/FOR ENTRY OF JDGMT ON TERMS OF STIPULATED 
SETTLEMENT FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
The motion is unopposed and appears to be meritorious.  Accordingly, it is granted.  Plaintiff 
shall have judgment as follows.  Principal: $1,287.03, Court costs: $569.00; Total: $1,856.03 

  

13.  TIME:  8:30   CASE#: MSL16-00415 
CASE NAME: CACH VS. MAES 
HEARING ON OSC RE: PLAINTIFF'S FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
 The hearing has been vacated. 

  

14.  TIME:  8:30   CASE#: MSL16-00537 
CASE NAME: CACH VS. QUITANO 
HEARING ON OSC RE: PLAINTIFF'S FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
There has been no response to the Order to Show Cause, and it appears from the Declaration 
of Non-Service that plaintiff is unable to serve defendant.  Accordingly, this case is dismissed 
without prejudice. 
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15.  TIME:  8:30   CASE#: MSL16-01843 
CASE NAME: CALIFORNIA PIT BULL RESCUE VS. 
HEARING ON OSC RE: PLAINTIFF'S FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
There has been no response to the Order to Show Cause.   
 
The Court continues this Order to Show Cause hearing until December 8, 2016.  If there is no 
response to the Order to Show Cause, the case will be dismissed without prejudice then.  If 
there is a reason plaintiff has not served the complaint in this case by then, it must state it in a 
response to the Order to Show Cause filed and served no later than December 1, 2016. 
 

  

16.  TIME:  8:31   CASE#: MSC13-01718 
CASE NAME: CARTER VS. PULTE 
HEARING ON DEFENDANT-IN-INTERVENTION VILLARA CORPORATION’S MOTION TO 
BIFURCATE; JURY TRIAL ISSUE 
* TENTATIVE RULING: * 
 
The parties are to appear prepared to discuss, in detail, at least the following questions. By 
identifying these questions, the Court does not intend to limit the scope of the discussion, but 
merely to identify areas of inquiry it believes pertinent to the disposition of the now-pending 
matters. 
 

1. On page 4 of its October 14, 2016 opposition brief, Travelers says that the sole cause of 
action it asserts is for equitable subrogation. Is Travelers prepared to dismiss the 
seventh cause of action for contractual subrogation? 
 

2. If Travelers intends to pursue a cause of action for contractual subrogation, what are the 
elements of such a cause of action?  

 
3. Under Fireman’s Fund Ins. Co. v. Maryland Cas. Co. (1998) 65 Cal.App.4th 1279 and 

Valley Crest Landscape Development, Inc. v. Mission Pools of Escondido, Inc. (2015) 
238 Cal.App.4th 468, equitable subrogation has eight (8) elements. The seventh of those 
eight elements is: “Justice requires that the loss be entirely shifted from the insurer to the 
defendant, whose equitable position is inferior to that of the insurer.” If there were a 
finding in this case that Travelers is entitled to equitable subrogation, would not such a 
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finding necessarily entail a finding that the entire loss is required to be shifted from the 
insurer to the defendant? In that instance, what would be left to try in a second phase, 
either to a jury or to the Court? 

 
4.  Is there a published California case in which an equitable subrogation claim was tried to 

a jury? Is there a published California case in which a contractual subrogation claim was 
tried to a jury? 

 
5.  In an equitable subrogation claim, what CACI instruction would be given to a jury? In a 

contractual subrogation claim, what CACI instruction would be given to a jury? 
 

17.  TIME: 10:30   CASE#: MSC13-01654 
CASE NAME: CITY OF RICHMOND VS CHEVRON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear. 

 


